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Subchapter 1
GENERAL PROVISIONS

§16-201-1 Pur pose, scope, and construction. This chapter isintended to provide uniform
rules of adminigtrative procedure to govern al proceedings brought before any authority of the
department of commerce and consumer affairs, State of Hawaii, the purpose of which isto obtain:

@ A determination of any contested or controverted matter within the authority’s
jurisdiction, through an evidentiary hearing;

2 A declaration as to the applicability, with repect to afactud stuation, of any rule or
order of the authority or of any statute which the authority is required to administer
or enforce; or

3 The adoption, modification, or reped of any rule of the authority which is initiated
by petition.

This chapter shal be construed to secure the just, equitable, speedy, and inexpensive
resolution of matters brought before the authority. Whenever this chapter is dlent on a matter, the
authority or hearings officer may refer to the Hawaii Rules of Civil Procedure for guidance. [Eff
7/11/81; am and comp 1/25/85; am and comp 7/6/90] (Auth: HRS 8891-2, 26-9) (Imp: HRS
§891-2, 26-9)

§16-201-2 Definitions. Asused in this chapter, unless the context otherwise requires:

“Aggrieved person” mears any person who shdl be adversdy affected by an action,
decigon, order, or rule of the authority or who shadl be adversely affected by the action or conduct
of any person if the action or conduct is within the authority’s jurisdiction to regulate, and shal dso
include any person who requires the authority’s permisson to engage in or refrain from engaging in
an activity or conduct which is subject to regulation by the authority.

“Authority” means the director of commerce and consumer affars, commissoner of
securities, insurance commissoner, commissioner of financid inditutions, and any board or
commission attached for adminigtrative purposes to the department of commerce and consumer
affairs with rulemaking, decison making, or adjudicatory powers.

“Department” means the department of commerce and consumer affairs and any divison or
branch thereof.



“Declaaory rdief” means the authority’s declaration as to the gpplicability or non
goplicability with respect to a factua Stuation of any rue or order of the authority or of a satute
which the authority is required to administer or enforce.

“Hearings officer” means a licensad attorney, duly gppointed and authorized to hold a
hearing for the purpose of taking evidence or ora argument and meking arecommended decison in
any case or controversy within the jurisdiction of the authority.

“Hearings rdief” means the determination by the authority of the legd rights, duties, or
privileges of specific parties which are required by law to be determined after an opportunity for
agency hearing.

“Licensg” means any grant, permisson, permit, franchise, license, certificate, regidration,
entitlement, or right to engage in an activity required by law to be given by an authority.

“Member of authority” means any member of a board or commission attached for
adminidrative purposes to the department of commerce and consumer affairs with rulemaking,
decison making, or adjudicatory powers.

“Party” means the department if named, permitted or entitled as of right to participate in a
proceeding, each person named in a proceeding, or any interested or aggrieved person permitted or
entitled as of right to participate in a proceeding before the authority in the capacity of a petitioner,
claimant, respondert, intervenor, or in a capacity other than that of awitness.

“Person” means individuds, partnerships, corporations, associations, or public or private
organizations of any character, other than the authority or department.

“Petition” means an gpplication to the authority by a party which seeks rdlief hereunder.
“Petitioner” means a party who initiates a proceeding and includes, but is not limited to, the
authority in cases where the authority has issued a summary order againgt a licensee or an order to

cease and desist.

“Respondent” means the party againg whom the petition is filed, the party agains whom
relief is sought, or any party who contests or controverts a proceeding.

“Rule’ shdl have the same meaning as provided in section 91-1(4), HRS.
“Rule reief” means the adoption, modification, or reped of any regulatory rule by the

authority which is initiated by petition. [Eff 7/11/81; am and comp 1/25/85; am and comp 7/6/90]
(Auth: HRS 8891- 2, 26-9) (Imp: HRS §891- 2, 26-9)



§16-201-3 Commencement of proceedings. A proceeding shal commence by the filing
of a petition for a permitted relief with the authority or hearings officer. Upon the filing of a petition,
the authority or hearings officer shal docket the petition and assign a docket number to the petition.
[Eff 7/11/81; am and comp 1/25/85; comp 7/6/90] (Auth: HRS 8891- 2, 26-9) (Imp: HRS 8891- 2,
26-9)

816-201-4 Legal counsdl. (a) A party, a the party’s own expense, may be represented
by legal counsd at any stage of the proceeding before the authority or hearings officer.

(b) Subgtitution of legal counsdl shadl be effective upon filing of anctice of the subdtitution by
the party represented.

(c) Withdrawd of legd counsdl in the absence of a concurrent subgtitution shdl be effective
only upon the gpprova of the authority or hearings officer and shall be subject to the guideines of
DR 2-110 of the Code of Professond Respongbility and other gpplicable law.

(d) No paty shdl substitute or withdraw legd counsd for the purpose of ddlaying a
proceeding. Subgtitution or withdrawal of counsd less than thirty days before the hearing shal not
be consdered sufficient reason to continue the hearing, unless good cause is shown. [Eff 7/11/81;
am and comp 1/25/85; am and comp 7/6/90] (Auth: HRS §891-2, 26-9) (Imp: HRS §891-9, 92-
16, 26-9)

§16-201-5 Individual representing party. When an individud, acting in a representative
capacity on behdf of a party, appears in a proceeding or Sgns a document submitted to the
authority or hearings officer, that persona appearance or Sgnature shal condtitute a representation
that the individud is lawfully authorized and qudified to o act. The individud at any time, however,
may be required by the authority or hearings officer to furnish proof of authorization and qudification
to act in that capacity. [Eff 7/11/81; am and comp 1/25/85; comp 7/6/90] (Auth: HRS §891-2, 26-
9) (Imp: HRS §891-2, 26-9)

816-201-6 Substitution of parties. Upon motion and for good cause shown, subgtitution
of parties may be ordered provided that the substitution shall:

@ Be conducive to effectuating the ends of judtice;

2 Not unduly delay the proceeding; and

3 Not otherwise unduly harass, hinder, or prgjudice the rights of any party.

In the case of the degth or lega incapacity of any party, substitution may be ordered without

the necessity of filing a motion therefor. [Eff 7/11/81; am and comp 1/25/85; am and comp 7/6/90]
(Auth: HRS 8891-2, 26-9) (Imp: HRS 8§891-2, 26-9)



§16-201-7 Intervention. Upon timey motion and at the discretion of the authority or the
hearings officer, the department or any person may be permitted to intervene and be admitted as a
party in a proceeding before the authority or hearings officer if the department or that personhasa
subgtantid interest in the outcome of the proceeding which is not protected by the interests of any of
the parties, or the intervention shdl be conducive to effectuating the ends of justice and to achieving
the gods and purposes of the authority; provided that no intervention shal be permitted if the
intervention shdl unduly delay the proceeding or harass, hinder, or prgjudice the rights of any party
to the proceeding. The complainant in a disciplinary case, however, shal not be permitted to
intervene or be admitted as a party. [Eff 7/11/81; am and comp 1/25/85; am and comp 7/6/90]
(Auth: HRS 8891- 2, 26-9) (Imp: HRS §891-2, 26-9)

§16-201-8 Consolidation. The authority or hearings officer sua sponte, or upon any
party’s mation timely made and for good cause shown, may consolidate two or more proceedings
which involve substantialy the same issues, arise out of the same generd transaction, or involve the
same person or persons, provided the consolidation shal be conducive to effectuating the ends of
judtice and shdl not unduly delay the proceedings or hinder, harass, or prgudice any party. [Eff
7/11/81; am and comp 1/25/85; am and comp 7/6/90] (Auth: HRS 8891-2, 26-9) (Imp: HRS
§91-2, 26-9)

§16-201-9 Format and certification of pleadings. (a) Petitions, motions, and other
pleadings shdl be typed or printed in ten or twelve point pica or equivaent type size upon good
quality paper, 81/2 x 11 inches in Sze and of a least Sxteen weight, except that documentary
exhibits may be larger, if folded to the Size of the pleadings to which they are attached.

(b) All copies shdl be legible on paper 81/2 x 11 inches in Sze and of at least Sxteen
weight. No “wet” type copies shal be accepted.

(c) The fird page of every pleading shal set forth the name, address, and phone number of
the party, the party’ s attorney, if any, the title of the particular pleading, the docket number, and the
name of the proceeding.

(d) All pleadings shdl be signed in black or other photo-reproduceable ink by the party
filing the pleadings or by the party’s authorized agent. The Sgnature shdl condtitute certification that
the person so signing has read the pleading and that to the best of the person’s knowledge,
information, and belief, the pleading is true or has good grounds to support it and is not submitted
for the purpose of hindering, harassing, or delaying any party or proceeding.

(&) Unless otherwise provided, al pleadings, motions, memoranda, and other documents
ghdl be filed with the authority, except that when a petition has been assigned to a hearings officer,
al pleadings, motions, memoranda, and other documents shdl be filed with the hearings officer. [Eff
7/11/81; am and comp 1/25/85; am and comp 7/6/90] (Auth: HRS 8891-2, 26-9) (Imp: HRS
§891-2, 26-9)



§16-201-10 REPEALED. [R 7/6/90]
§16-201-11 REPEALED. [R 7/6/90]

816-201-12 Service, generally. (@) Unless otherwise provided by this chapter or by
other applicable law, whenever service is required to be made on any party to a proceeding before
the authority, the service shdl be made persondly or by first class mail, the document to be served
at the party’s last known address or to the party’s attorney of record or to any other individua
representing the party in the proceeding.

(b) If persond service or service by mail is unsuccessful the authority or hearings officer may
authorize service by publication if permitted by statute. The authority or hearings officer may require
that persond service be attempted prior to permitting service by publication. After service by
publication has been authorized, whenever service is required to be made on that party theresfter,
service by firgt cdlass mall to the party’s last known address shall be sufficient. [Eff 7/11/81; am and
comp 1/25/85; am and comp 7/6/90] (Auth: HRS 8891-2, 26-9) (Imp: HRS 8891- 2, 26-9)

§16-201-13 Service by whom. (&) Unless otherwise provided by this chapter, a party
filing a pleading, motion, memorandum, document, or other paper shdl cause a copy of the
pleading, motion, memorandum, document, or other paper to be served upon each of the other
parties to the proceeding, or upon any agent or attorney representing the other party. The party shal
file acertificate of service.

(b) The authority or hearings officer may cause each respondent to be served with a copy of
the petition, or the authority or hearings officer may require the petitioner to serve each respondent
with a copy of the petition and to file a certificate of service.

(c) The authority or hearings officer may cause the notice of hearing to be served upon the
parties, or the authority or hearings officer may require the petitioner to serve notice upon the other
parties and to file a certificate of service.

(d) Unless otherwise provided by this chapter, the authority shdl cause to be served al
notices, documents, orders, and other papers issued by it. [Eff 7/11/81; am and comp 1/25/85;
comp 7/6/90] (Auth: HRS 8891-2, 26-9) (Imp: HRS 8§891-2, 26-9)

§16-210-14 Time. (a) Unless otherwise provided by statute or rule, in computing any
period of time prescribed or dlowed by this chepter, the day of the act, event, or default after which
the designated period of timeisto run, shal not be included. The last day of the period so computed
shdl be indluded unless it is a Saturday, Sunday, or legd holiday in the State, in which event the
period runs until the next day which is nether a Saturday, Sunday, nor a holiday. Intermediate
Saturdays, Sundays, and holidays shdl not be included in a computation when the period of time
prescribed or dlowed is seven days or less. A hdf holiday shdl not be consdered a holiday for the
purpose of these computations.



(b) The hours of aday during which documents will be accepted for filing by the authority or
hearings officer shall be those specified in section 80-1, HRS. [Eff 7/11/81; am and comp 1/25/85;
am and comp 7/6/90] (Auth: HRS 8891-2, 26-9) (Imp: HRS §891-2, 26-9)

§16-201-15 Extensions of time. Unless otherwise provided, the authority or hearings
officer may extend the time within which any action shal be taken at the request of any party. The
authority or hearings officer, in their sole discretion, may require that the extenson be Stipulated to
by dl parties to the proceeding or that the request be by motion for good cause shown as to why
the extenson should be granted. [Eff 7/11/81; am and comp 1/25/85; comp 7/6/90] (Auth: HRS
8891-2, 26-9) (Imp: HRS §891-2, 26-9)

§16-201-16 Motions. (8) An gpplication for any rdief or order shdl be by maotion which,
unless made during a hearing, shdl be made in writing, shdl sate with particularity the grounds
therefor, and shdl set forth the relief or order sought.

(b) Mations referring to facts not of record shal be supported by affidavits, and if involving
a question of law shal be accompanied by a memorandum in support.

(©) If ahearing is hed on the mation, the party filing the motion shal serve a copy of the
motion and notice of hearing on the motion upon al parties not later than seventy-two hours before
the hearing and the opposing party shdl file and serve any counter affidavits and memorandum in
opposition not less than twenty-four hours before the hearing.

(d) Motions shdl be filed with the authority except that after a petition has been trandferred
to a hearings officer, dl motions shdl be filed with and decided by the hearings officer.

(e) Failure to comply with the requirements of this section may be the basis for denid of any
moation.

(f) The decison on the motion may be made ordly at the time of the hearing on the mation,
or in writing, or as part of the authority’s decison or the hearings officer’s recommended decision.
[Eff 7/11/81; am and comp 1/25/85; am and comp 7/6/90] (Auth: HRS 8891-2, 26-9) (Imp: HRS
§891-2, 26-9)

§16-201-17 Powers of the authority or hearings officer in conducting hearing. Unless
otherwise provided by law, the authority or hearings officer shdl have the powers, in conducting a
hearing, without limitation:

@ To hold hearings and issue naotices,

2 To adminigter oaths and affirmations;



3

(4)
Q)
(6)

()

(8)

©)

(10)

(11)

(12)

(13)

(14)

(15

To consolidate hearings or sever proceedings, provided that those actions shdl be
conducive to effectuating the ends of judice and shdl not unduly dday the
proceedings or hinder, harass, or prgudice any party;

To subpoena and examine witnesses,

To issue subpoenas,

To rule upon offers of proof, to receive rdevant evidence, and to exclude evidence
which is irrdevant, immaterid, repetitious, cumulative, or merely scandaous and
accordingly may restrict lines of questioning or testimony;

To regulate the course and conduct of the hearing;

To regulate the manner of any examinaion 0 as to prevent the needless and
unreasonable harassment, intimidation, or embarrassment of any witness or party at

the hearing;

To remove diguptive individuds, including any party, legd counsd, witness, or
observer;

To hold conferences, including prehearing conferences, before or during the hearing,
for the settlement or smplification of issues,

To rule on motions and to digpose of procedurd matters,
To certify any question to the authority for its consderation and dispostion;

To submit in writing any report or recommended decision together with the findings
of fact and conclusions of law and a recommended order to the authority for its
consderation and find disposition;

To dispose of any other matter that normally and properly arisesin the course of the
proceedings and to take any action authorized by this chapter, chapter 91, HRS, or
any other related laws; and

To examine, after notice to dl parties, any dte or tangible evidence relevant to the
case. [Eff 7/11/81; am and comp 1/25/85; am and comp 7/6/90] (Auth: HRS
8891-2, 26-9) (Imp: HRS §892-16, 26-9)

816-201-18 Subpoenas. (&) The authority or hearings officer, a the request of a party,
shall have the power to issue subpoenas requiring the attendance of witnesses or the production of
documents at the hearing. The authority or hearings officer may require that any request for the
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issuance of a subpoena identify with particularity the person to be subpoenaed or the documents
desired. Witnesses summoned shdl be paid the same fees and mileage as are paid withesses in
courts in the State and the fees and mileage shdl be paid by the party a whose instance the
subpoena issues.

(b) Upon motion timely made, or sua sponte, the authority or hearings officer may:
@ Quash or modify the subpoenaif it is unreasonable and oppressive; or

2 Condition denid of the motion upon advancement by the requesting party of the
costs of producing the documents.

(c) A hearings officer shal not have the power to subpoenathe authority or amgority of the
members of the authority for whom the case is being heard. [Eff 7/11/81; am and comp 1/25/85;
am and comp 7/6/90] (Auth: HRS §891-2, 26-9) (Imp: HRS 8§892- 16, 26-9)

816-201-19 Absence of hearings officer. When a petition has been assgned to a
hearings officer for hearing or further proceedings, the powers and duties to be performed by the
hearings officer in connection with the proceeding, without abatement of the proceeding, may be
assigned to another hearings officer, provided no hearings officer shal render a report with
recommendations to the authority for its condderation and dispostion unless that hearings officer
was present at opening and closing arguments and al presentations of evidence concerning those
matters. [Eff 7/11/81; am and comp 1/25/85; am and comp 7/6/90] (Auth: HRS §891-2, 26-9)
(Imp: HRS §891-2, 26-9)

§16-201-20 Disqualification of member of authority or hearings officer. (a8) No
matter shall be heard by a member of the authority or by a hearings officer who:

@ Has any direct pecuniary interest in the matter being heard,

2 Is related within the third degree by blood or marriage to any party to the
proceeding or any party’s representative or atorney;

3 Has participated in the investigation preceding the indtitution of the proceeding or
has participated in the development of the evidence to be introduced in the
proceeding; or

4 Has a persond bias or pregjudice concerning a party or persona knowledge of
disputed evidentiary facts concerning the proceeding which will prevent a far
hearing by the member of the authority or hearings officer.

(b) Any member of the authority or hearings officer may be disqudified from hearing the
meatter sua sponte, or upon mation of any party. Any motion to disquaify a member of the authority
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or hearings officer shdl be filed and decided before the evidentiary portion of the hearing. [Eff
7/11/81; am and comp 1/25/85; am and comp 7/6/90] (Auth: HRS 8891-2, 26-9) (Imp: HRS
8891-2, 26-9)

816-201-21 Evidence. (@) The admisshility of evidence a the hearing shdl not be
governed by the laws of evidence and al relevant oral or documentary evidence shdl be admitted if
it is the sort of evidence on which reasonable persons are accustomed to rely in the conduct of
serious dfairs. Irrdevant, immaterid, or unduly repetitious materid shal not be admitted into
evidence. The authority or hearings officer shdl give effect to the privileges recognized at law.

(b) Documentary evidence may be received in the form of copies, provided that, upon
request, al other parties to the proceeding shal be given an opportunity to compare the copy with
the origind. If the origind is not available, a copy may 4ill be admissble but the nonavailability of the
origind and the reasons therefor shal be consdered by the authority or hearings officer when
consdering the weight of the documentary evidence.

(¢) The authority or the hearings officer may take notice of judicidly recognizable facts and
of generaly recognized technica or scientific facts. Theparties, whenever possible, shdl be naotified
before the hearing of the material to be so noticed and shdl be afforded an opportunity a the
hearing to contest the facts so noticed.

(d) Except as otherwise provided by law, the burden of proof, including the burden of
producing the evidence and the burden of persuason, shdl be upon the paty initiating the
proceeding. Proof of a matter shal be by a preponderance of the evidence. [Eff 7/11/81; am and
comp 1/25/85; am and comp 7/6/90] (Auth: HRS 8891-2, 26-9) (Imp: HRS §891-10, 26-9)

§16-201-22 Decision, generally. (a) Unless otherwise provided, every decision and order
issued by the authority shdl bein writing or stated in the record. Where the case has been contested
and the decison is adverse to any party, the decison shal be accompanied by separate findings of
fact and conclusions of law.

(b) The authority shdl cause a certified copy of the decision and order together with the
findings of fact and conclusions of law to be tranamitted by hand or by certified or registered mail,
return receipt requested, to each party within a reasonable time.

(©) In a contested case where notice of the hearing has been served by publication and the
party s0 served has falled to gppear at the hearing, service of the authority’s decison is complete
upon transmission by registered or certified mail, return receipt requested, to the party at the party’s
last known address. [Eff 7/11/81; am and comp 1/25/85; comp 7/6/90] (Auth: HRS §8891-2, 26-9)
(Imp: HRS §891-12, 26-9)

§16-201-23 Motion for reconsideration. Any party, within ten days after receipt of any
fina order may move the authority to recongder itsfina order or decison. The motion shal be filed
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with the authority and shal state specifically what points of law or fact the authority has overlooked
or misunderstood together with brief arguments on the points raised. No answer or reply to the
motion shal be consdered unless requested by the authority. Ord argument on the motion shall be
with the discretion of the authority. Only one motion for reconsideration may be filed by each party
and the filing of the motion shdl not operate as a stay of the authority’s find order or decison. [Eff
7/11/81; am and comp 1/25/85; comp 7/6/90] (Auth: HRS 8891-2, 26-9) (Imp: HRS §891-2, 26-
9)

816-201-24 Judicial review of contested cases. (a) Any paty aggrieved by a find
decison or order of the authority in a contested case or by a preiminary ruling or order of the
authority of such anature that deferrd of review pending the entry of a subsequent fina order would
deprive that party of adequate relief is entitled to judicid review in conformance with section 91-14,
HRS.

(b) Any party requesting judicia review in writing, shall serve a copy of the request upon the
authority and dl other parties to the proceeding in accordance with the Hawaii Rules of Civil
Procedure. [Eff 7/11/81; am and comp 1/25/85; am and comp 7/6/90] (Auth: HRS 8891-2, 26-9)
(Imp: HRS §891-14, 26-9)

§16-201-25 Ex parte communications. (8) In any proceeding before the authority:

@ Nether the department nor any person, ether in private or public life, shdl
communicate privately on the merits of the case with any member of the authority,
the authority’s staff or with the hearings officer designated to hear and decide the
matter unless specificaly provided for by law; and

2 No member of the authority’s saff or any other government agency who
participates in the hearing as awitness or counsd shdl privately communicate on the
merits of the case with any member of the authority or with the hearings officer
designated to hear and decide the matter, unless specifically provided for by law.

(b) It shal be improper for the department or any person interested in a proceeding to seek
to influence the judgment of the authority or hearings officer.

(c) Except as otherwise provided herein, it shal be improper for the department:
(@D} To disclose or reved to any member of the authority or hearings officer designated
to hear and decide the matter the contents of any investigatory report concerning the

meatter before the authority or hearings officer; or

2 To furnish the report or a copy thereof to any member of the authority or hearings
officer designated to hear and decide the matter.
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(d) Nothing in this subsection, which s intended to prohibit the ex parte disclosure of the
investigatory report, shal prohibit the introduction of the report a the hearing pursuant to and in
conformance with sections 16-201-29 and 16-201-32. [Eff 7/11/81; am and comp 1/25/85; am
and comp 7/6/90] (Auth: HRS §891-2, 26-9) (Imp: HRS §8891-9, 91-2, 26-9)

Subchapter 2
HEARING RELIEF

§16-201-26 Contents of petition for hearing relief. The department or any aggrieved
person may petition the authority or hearings officer for a hearing to resolve a contested matter,
including license denids, within the authority’s jurisdiction. The petition for hearing relief shdl date
planly and precisely the facts and circumstances of petitioner’s grievance, the laws, rules involved,
and the rdlief sought by petitioner. [Eff 7/11/81; am and comp 1/25/85; comp 7/6/90] (Auth: HRS
8891-2, 26-9) (Imp: HRS §891- 2, 26-9)

§16-201-26.3 Action by authority. (8) Unless otherwise provided by law, upon the filing
of the petition, and as expeditioudy as possble, the authority shal determine whether or not to
proceed further on the petition.

(b) If the authority determines to proceed further, it shdl ether set the matter for further
proceedings before the authority or assgn the petition to a hearings officer for further proceedings
pursuant to sections 16-201-26 to 16-201-47.

(©) If the authority determines not to proceed further, the authority shall promptly provide
the petitioner with a written notice of any determination not to proceed further, together with a
satement as to the reasons therefor. The petitioner may request reconsideration of the authority’s
determination or pursue judicid review, pursuant to sections 16-201-23 or 16-201-24. [Eff and
comp 7/6/90] (Auth: HRS 8891-2, 26-9) (Imp: HRS 8891-2, 26-9)

816-201-26.5 Notice of hearing. Unless otherwise provided by law, dl parties shdl be
given written notice of the hearing a least fifteen days before the hearing. The natice shdl include:

@ The date, time, place, and nature of hearing;

2 Thelegd authority under which the hearing isto be hdd;

3 The particular sections of the statutes and rules involved; and

4 A short and concise statement of the issues involved and the facts giving rise to the

petition. Attachment of a copy of the petition to the hearing notice satisfies this
requirement.
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The notice shdl further apprise each party of their right to retain lega counsdl if so desired.
[Eff and comp 7/6/90] (Auth: HRS §891-2, 26-9) (Imp: HRS §891-9, 91-9.5, 26-9)

§16-201-27 REPEALED. [R 1/25/85]

§16-201-28 Response. Before the hearing, each respondent may file and serve upon each
petitioner, the authority, or hearings officer, a written response dating briefly therein facts,
circumstances, laws, rules, or reasons in defense and shdl further specificaly admit or deny the
alegations of the petition. [Eff 7/11/81; am and comp 1/25/85; am and comp 7/6/90] (Auth: HRS
8891-2, 26-9) (Imp: HRS §891-2, 26-9)

§16-201-29 Disclosure. () Any party, by timey written demand filed with the authority or
hearings officer, and served upon any other party, may request of any other party to the proceeding,
the full disclosure of:

@ The identity of al witnesses to be called by the party, including their addresses and
phone numbers, if known;

2 The identity of al persons, including their addresses and phone numbers, known by
the party to have materia knowledge relevant to the proceeding; and

3 All exhibits, including, but not limited to documents, photographs, and other tangible
evidence to be introduced at the hearing. The requesting party shdl have the right to
examine the exhibits and make copies thereof.

(b) A copy of the investigation report, in order to be admitted at hearing, shall be provided
to dl parties not later than seven days before the hearing. If a copy of the investigation report is not
provided to al parties, the report shal not be permitted to be introduced at the hearing.

(c) All demands for disclosure shal continue in effect for the duration of the proceeding and
the party to whom the demand is directed shadl be under a duty to disclose the information
requested as and when it becomes available.

(d) The information requested shall be disclosed to the requesting party a the prehearing
conference or & least fourteen days before the hearing whichever occursfirst. The fallure to comply
with disclosure requirements may result in the evidence subject to the disclosure request not being
permitted to be introduced at the hearing. [Eff 7/11/81; am and comp 1/25/85; am and comp
7/6/90] (Auth: HRS 8891-2, 26-9) (Imp: HRS 8891-2, 26-9)

§16-201-30 Prehearing conference. (a) The authority or the hearings officer may order
that a prehearing conference be conducted and attended by al parties to the proceeding. The
purpose of the prehearing conference shdl be to explore informa satisfaction of the petition and the
amplification of issues. At the prehearing conference the authority or the hearings officer may
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require al parties to disclose to the other parties the information which may be requested pursuant
to section 16-201-29(a).

(b) If no prehearing conference is held, the authority or hearings officer may require
each party to submit a statement disclosng and identifying al witnesses to be cdled at the hearing,
al exhibits to be used at the hearing, and other matters as shal smplify the issues and facilitate the
orderly progress of the hearing. A copy of the statement shall be served upon dl other partiesto the
proceeding. [Eff 7/11/81; am and comp 1/25/85; am and comp 7/6/90] (Auth: HRS §891-2, 26-9)
(Imp: HRS §891-2, 26-9)

§16-201-31 Testimony. (&) A record shal be made of dl ord testimony teken a the
hearing.

(b) Testimony taken at the hearing may be eectronicaly recorded and need not ke transcribed.
Unless otherwise provided, the cost of the transcription of the eectronic recording of the testimony

shall be paid by the requesting party.

(©) Any party may request that dl of the testimony taken at the hearing be taken by a court
reporter. The request shdl be made in writing, & least ten days before the date of the hearing and
shdl be within the sole discretion of the hearings officer or the authority to grant or deny. The
transcript of the proceeding shdl condtitute the officid record of the testimony taken at the hearing,
and shdl remain in the possession of the hearings officer or authority. The cost of the transcript shall
be paid for by the requesting party. If a party desires a copy of the transcript, the requesting party
shall pay the cost of acopy of that transcript.

(d) The authority or hearings officer shal make the dectronic recording of the testimony
available to the parties for use in preparing exceptions to or statements in support of a proposed
decison or recommended order.

(e) If judicid review is requested, the authority or hearings officer shal cause a transcript of
the hearing to be prepared if requested as part of the record on appedl. If a party desires a copy of
the transcript for their persona use, he requesting party shal pay the cost of a copy of that
transcript.

(f) Unless the authority has been notified in writing of a party’s request for judicid review
within the time permitted for requesting the review, the authority or hearings officer, after the time for
requesting judicid review has passed, may erase the dectronicaly recorded testimony. Where by
datute judicia review is by tria de novo, a transcript need not be prepared unless expresdy
requested and paid for by the requesting party. [Eff 7/11/81; am and comp 1/25/85; am and comp
7/6/90] (Auth: HRS §8891-2, 26-9) (Imp: HRS §891-2, 91-9, 26-9)

§16-201-32 Record. (8) Therecord shdl conss of the following:
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@
)

3
(4)
Q)

(6)

()

(8)

All pleadings, motions, and intermediate rulings,

All evidence leceived or conddered, including without limitation, ord testimony,
exhibits, and matters officidly noted by the authority or hearings officer;

All offers of proof and rulings thereon;

All proposed findings and exceptions,

The recommended decision of the hearings officer who presided a the hearing, if
the hearing was held before a hearings officer;

Any report of the hearings officer or of the member of the authority who conducted
the hearing;

Staff memoranda submitted to the members of the authority in connection with
consderation of the case, provided firg, that the memoranda have aso been timely
provided to parties to the proceeding, and the parties have been permitted an
opportunity at the hearing to rebut the memoranda; and

The investigation report, when the report has been made part of the record, after
having been provided to al parties and admitted a the hearing pursuant to section
16-201-29.

(b) Unless the authority has been notified in writing of a party’ s request for judicid review
within the time permitted for requesting judicid review, the authority or hearings officer, after the
time for requesting judicid review has passed, may cause exhibits to be returned to the party
introducing the exhibits or if the party does not wish their return, order the disposal or destruction of
the exhibits. [Eff 7/11/81; am and comp 1/25/85; am and comp 7/6/90] (Auth: HRS 8891-2, 26-9)
(Imp: HRS §891-2, 91-9, 26-9)

§16-201-32.5 Record for hearing on denial of application for license. Unless
supplemented as provided in this section, in hearings where the issue for determination is whether
the authority properly denied an gpplication for licensure, the record shal consst of only the
information presented to the authority for consgderation in reviewing the gpplication. No other
information regarding qudification for licensure shdl be admitted unless agreed upon by dl parties.
[Eff and comp 7/6/90] (Imp: HRS 8891-2, 91-13.1, 26-9) (Auth: HRS §891-2, 91-9, 26-9)

§16-201-33 REPEALED. [R 7/6/90]

§16-201-34 REPEALED. [R 1/25/85]
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§16-201-34.1 Dismissal of petitions. (8) A petition for hearing relief may be voluntarily
dismissed by the petitioner without order of the authority or hearings officer by:

@ Fling a notice of dismissd a any time before sarvice of the petition on the
respondent or respondents; or

2 Filing a dipulation of dismissal sgned by dl parties who have been served with the
petition or appeared in the action.

Unless otherwise stated in the notice of dismissd or stipulation, the dismissa shal be without
prgudice, except that a notice of dismissal shdl operate as an adjudication upon the merits when
filed by a petitioner who has once dismissed a petition for hearing relief based on or incduding the
same clam before the authority.

(b) Except as provided in subsection (a) a petition shal not be dismissed except upon
motion and on order of the authority or hearings officer granting the motion and upon such terms
and conditions as the authority or hearings officer deems proper. Unless otherwise specified in the
order, adismissa under this subsection shall be without preudice.

(c) The authority or hearings officer may upon the motion of any party, or sua sponte, issue
anotice of proposed dismissal to any petitioner based on:

@ The falure of the petitioner to prosecute or otherwise pursue the petitioner’s clam
for reief within one year from the filing of the request for rdief excluding periods of
delay caused by a party other than the petitioner; or

2 The falure of the petitioner to comply with this chapter or any order of the authority
or hearings officer.

The notice of proposed dismissa shdl set forth the basis for the proposed dismissa and
shdl provide an opportunity for the petitioner to request a hearing to contest the proposed dismissa
at leadt fifteen days prior to the actuad dismissa. The notice of proposed dismissal shdl aso provide
that in the event the petitioner does not request a hearing to contest the proposed dismissa within
the time period specified in the notice of proposed dismissa, the authority or hearings officer may
theresfter issue an order dismissing the proceedings with prgudice. If a petitioner requests a hearing
to contest the proposed dismissal within the time period specified in the notice of proposed
dismissal, the authority or hearings officer shall schedule a hearing in accordance with this chapter or
dissolve the notice of proposed dismissd. The petitioner shal have the burden of showing why the
petition should not be dismissed pursuant to this section.

(d) Unless the order of dismissal issued by the authority or hearings officer specifies
otherwise, a dismissd under subsection (c) and any other dismissal not provided for in this section,
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except adismissd for lack of jurisdiction or improper venue, shall operate as an adjudication upon
the merits. [Eff and comp 7/6/90] (Auth: HRS 8§891-2, 26-9) (Imp: HRS §891-9, 91-9.5, 26-9)

§16-201-35 REPEALED. [R 1/25/85]

§16-201-36 Hearings. All hearings shdl be conducted pursuant to chapter 91, HRS, and
this chapter. All hearings shdl be heard before the authority or aduly designated hearings officer. All
parties shal be afforded full opportunity to present evidence and argument on dl issues involved.
The hearing shdl be a the time and place set forth in the notice of hearing, but at that time and place
may be continued from day to day or adjourned to a later day or to a different place without notice
other than the announcement thereof a the hearing. The authority or hearings officer, if there is no
dispute as to the facts involved in a particular matter, may permit the parties to proceed by
memoranda of law in lieu of a hearing unless the procedure would unduly burden any party or is
otherwise not conducive to the ends of justice. [Eff 7/11/81; am and comp 1/25/85; comp 7/6/90]
(Auth: HRS 8891- 2, 26-9) (Imp: HRS §891-9, 92-16, 26-9)

816-201-37 Procedure at hearing. Unless otherwise ipulated by the parties, which
dipulaion is gpproved by the authority or the hearings officer, al hearings shdl proceed asfollows:

@ The paties shdl have the opportunity to make opening statements before any
evidence is presented, unless they waive the opportunity. The opening statement
shdl be heard in the following order:

(A)  Peitioner’s opening statement; and

(B) Respondent’'s opening statement, unless respondent chooses to reserve
same until after presentation of petitioner’s evidence;

2 The petitioner’s evidence shdl be presented firgt, and shdl be followed by the
presentation of evidence in support of respondent’s case;

3 After presentation of the evidence in support of their respective cases, the parties
shal have the opportunity to introduce rebutta evidence. Rebuttd evidence shdl be
introduced in the same order as was followed with respect to the introduction of
evidence in support of their respective cases,

4 Each witness shdl be examined firgt by the party cdling the witness before cross-
examination by the opposing party;

) After dl evidence, including rebuttal evidence, has been presented, the parties shdl

have the opportunity to make find argument. Find argument shal proceed as
folows
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(A)  Pitioner'sfinad argument;
(B)  Respondent'sfind argument; and

(C)  Peitioner’s find argument in rebuttal which shdl be limited to countering
matters raised in respondent’ s final argument; and

(6) The hearing shdl be deemed closed after completion of dl find arguments or upon
filing of dl permitted memoranda and other post hearing submissions or upon the
expiraion of the time alowed for filing submissons, unless the time is extended, or
upon the completion of taking further evidence pursuant to section 16-201-39,
whichever is laer. [Eff 7/11/81; am and comp 1/25/85; comp 7/6/90] (Auth: HRS
§891-2, 26-9) (Imp: HRS §891-9, 91-10, 92-16, 26-9)

§16-201-38 Motion to dismiss. (a) After al evidence has been presented by petitioner in
support of petition, the respondent may move the authority or the hearings officer for an order
denying or dismissing the petition or for amilar afirmative relief.

(b) If the motion is denied or taken under advisement, respondent shdl have the right to
continue with the proceeding as fully as if the motion had never been made. [Eff 7/11/81; am and
comp 1/25/85; comp 7/6/90] (Auth: HRS 8§891-2, 26-9) (Imp: HRS §891-2, 26-9)

816-201-39 Taking of further evidence. At any time before the filing of the hearings
officer’s recommended decision, or if the hearing has been held before the authority, then before the
authority’s final decision, the hearings officer or authority, sua Sponte or upon motion for good cause
shown, may reopen a hearing for the purpose of taking further evidence, and shal do so in writing
with a satement of reasons therefor. The authority, sua sponte, shal have the discretion to remand a
petition or proceeding to the hearings office for the purpose of taking further evidence. The
reopening or remanding shal be at the sole discretion of the hearings officer or authority. Further
evidence may be taken either through ord hearing or by certification of questions to the parties. [Eff
7/11/81; am and comp 1/25/85; am and comp 7/6/90] (Auth: HRS 8891-2, 26-9) (Imp: HRS
§891-2, 26-9)

§16-201-40 Proposed findings of fact and conclusions of law. (8) No party shdl file
written proposed findings of fact and conclusions of law except where ordered in the discretion of
the hearings officer or the authority, whichever has conducted the hearing.

(b) Where adered, written proposed findings of fact and conclusions of law shall be filed
within fifteen days after the close of the hearing, and shdl contain specific references to the record
and the legd authorities relied upon.

(c) When the hearing has been conducted by a hearings officer, the parties shdl not file,
under any circumstances, proposed findings of fact and conclusons of law with the authority. [Eff
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7/11/81; am and comp 1/25/85; am and comp 7/6/90] (Auth: HRS 8891-2, 26-9) (Imp: HRS
8891-2, 91-12, 26-9)

§16-201-41 Authority’s decision. When the hearing has been held before the authority,
the authority, as expeditioudy as possible, after the close of the hearing, shdl issueits find decison
and order together with separate findings of fact and conclusons of law. All findings of fact,
conclusons of law, find decisons and orders issued by the authority shdl be based upon the whole
record and supported by reliable probative and substantid evidence, including facts on which the
authority properly took judicid notice. [Eff 7/11/81; am and comp 1/25/85; comp 7/6/90] (Auth:
HRS §891-2, 26-9) (Imp: HRS §891-12, 26-9)

§16-201-42 Recommended decision. When the hearing has been held before a hearings
officer, the hearings officer, as expeditiously as possble, after the close of the hearing, shdl file with
the authority a recommended decison together with separate findings of fact, conclusons of law,
and a recommended order. The decison, findings of fact, conclusons of law, and any order
recommended by the hearings officer shall be based upon the whole record and supported by the
reliable probative and subgtantial evidence, including facts of which the hearings officer properly
took judicia notice. [Eff 7/11/81; am and comp 1/25/85; comp 7/6/90] (Auth: HRS §891-2, 26-9)
(Imp: HRS §891-11, 91-12, 26-9)

816-201-43 Service of recommended decision. The hearings officer shal cause a copy
of the recommended decison, including therein findings of fact, conclusons of law, and any
recommended order, to be served upon each party by persona service or by registered or certified
mail, return receipt requested. Service of the recommended decision shal be deemed complete
upon its mailing to the party’s last known address. [Eff 7/11/81; am and comp 1/25/85; comp
7/6/90] (Auth: HRS §8891-2, 26-9) (Imp: HRS §891-11, 26-9)

§16-201-44 Recommended decision, exceptions. Any party adversaly affected by the
hearings officer's recommended decison within fifteen days &fter the receipt of a copy of the
decison, may file with the hearings officer written exceptions to the whole or any part of the
recommended decision and request review by the authority. Each written exception shall specify the
portions of the record and authorities relied upon to sustain each point. A copy of the written
exceptions shal be served by the party so excepting upon each party to the proceeding. Unless the
time has been extended, no written exceptions shdl be filed or accepted for filing after the time
specified, except by leave of te authority for good cause shown. [Eff 7/11/81; am and comp
1/25/85; comp 7/6/90] (Auth: HRS §891-2, 26-9) (Imp: HRS §891-11, 26-9)

§16-201-45 Statement in support of recommended decision. Any party may file with
the hearings officer and serve upon dl other parties a statement in support of the recommended
decison within fifteen days after receipt of a copy of the written exceptions. [Eff 7/11/81; am and
comp 1/25/85; comp 7/6/90] (Auth: HRS 8§891-2, 26-9) (Imp: HRS 8891-11, 26-9)
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§16-201-45.5 Transmittal to authority. The hearings officer shal transmit to the authority
the entire record together with the recommended decison, any timdy filed exceptions, and any
timely filed statement in support. [Eff and comp 1/25/85; comp 7/6/90] (Auth: HRS §891-2) (Imp:
HRS §91-11)

§16-201-46 Argument on written exceptions. Whenever written exceptions have been
timely filed and a party has requested the opportunity to present ord argument, dl parties to the
proceedings shall be afforded the opportunity to present ord argument to the authority concerning
the recommended decision. The authority shdl personally consider the whole record or portions of
the record as may have been cited by the parties either in support of or in oppostion to the
recommended decison. All parties shdl be served with notice of the time and place of argument at
least five days prior to the time for argument. Within a reasonable time after argument has been
heard, the authority shdl issue a written find decison and order, ether adopting, modifying, or
reverang, in whole or in part, the hearings officer's recommended decison. [Eff 7/11/81; an and
comp 1/25/85; comp 7/6/90] (Auth: HRS 8§891-2, 26-9) (Imp: HRS 8891-11, 26-9)

816-201-47 No written exceptions. When no written exceptions have been filed, the
authority, within a reasonable time after the hearings officer’ s recommended decison has been filed,
ghdl issue awritten find decison and order, aether adopting or modifying or reversing, in whole or in
part, the hearings officer’s recommended decison. The authority shdl state with specificity in the
find decison the reasons for any modification or reversd, in whole or in part, of the hearings
officer’s recommended decision. [Eff 7/11/81; comp 1/25/85; comp 7/6/90] (Auth: HRS §891-2,
26-9) (Imp: HRS §891-11, 26-9)

Subchapter 3
DECLARATORY RELIEF

816-201-48 Contents of petition for declaratory relief. The depatment or any
interested person may petition the authority for a declaratory ruling as to the gpplicability of any
gatutory provison or of any rule or order adopted by the authority to a factua Stuation. Each
petition shal state concisely and with particularity the facts giving rise to the petition, including the
petitioner’s interest, reasons for filing the petition, and the names of any potentia respondents, the
provision, rule, or order in question, the issues raised, and petitioner’s position or contentions with
respect thereto. [Eff 7/11/81; am and comp 1/25/85; am and comp 7/6/90] (Auth: HRS §891-8,
26-9) (Imp: HRS §891-8, 26-9)

§16-201-49 Memorandum of law in support of petition. The petition for declaratory
relief shdl be accompanied by a memorandum of law in support of the rdief requested. [Eff
7/11/81; am and comp 1/25/85; am and comp 7/6/90] (Auth: HRS 8891-8, 26-9) (Imp: HRS
8891-8, 26-9)
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816-201-50 Disposition of petition. The authority, as expeditioudy as possble after the
filing of a petition for declaratory rdief, shall:

@ Deny the petition where:

(A)  The petition fails to conform substantidly with section 16-201-48 or is not
supported by a memorandum of law in support of the petition;

(B)  Thepetitionisfrivolous,
(C)  Thematter isnot within the jurisdiction of the authority;

(D)  The petition is based on hypothetica or speculative facts of ether ligbility or
damages;

(E)  Thereis a genuine controversy of materia fact, the resolution of which is
necessary before any order or declaratory relief may issue; or

(AT hereisany other reason judtifying denid of the petition.

2 Set the petition for argument before the authority in accordance with this
Subchapter; or

3 Assign the petition to the hearings officer for further proceedings in accordance with
this Subchapter. [Eff 7/11/81; am and comp 1/25/85; am and comp 7/6/90] (Auth:
HRS §891-8, 26-9) (Imp: HRS 8891-8, 26-9)

§16-201-51 REPEALED. [R 1/25/85]

§16-201-52 Parties. Unless a petition has been disposed of pursuant to section 16-201-
50, in dl petitions for declaratory relief where the department is not the petitioner, the department
shall be made a party respondent to the proceedings and shall be served accordingly. [Eff 7/11/81,;
am and comp 1/25/85; am and comp 7/6/90] (Auth: HRS §8891-8, 26-9) (Imp: HRS 8891-8, 26-
9

§16-201-53 Memorandum in oppostion. Each respondent, within fifteen days after the
receipt of the petition, may file and serve upon dl parties a memorandum in oppostion dating
concisdly and fully the respondent’s position or contentions and reasons, including lega authorities.
[Eff 7/11/81; am and comp 1/25/85; am and comp 7/6/90] (Auth: HRS 8891-8, 26-9) (Imp: HRS
§891-8, 26-9)

§16-201-54 Intervention and intervenor’s memorandum of law. Except where a
petition has been denied pursuant to section 16-201-50 and subject to section 16-201-7, ay
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interested person may request intervention in a proceeding for declaratory relief. Any person
permitted to intervene in a proceeding for declaratory relief may file and serve upon petitioner, a
memorandum of law which shal state concisdy and fully the intervenor’s position or contentions and
reasons, including legd authorities. [Eff 7/11/81; comp 1/25/85; am and comp 7/6/90] (Auth: HRS
8891-8, 26-9) (Imp: HRS §891-8, 26-9)

816-201-55 Reguest for additional facts or supplemental memorandum. The
authority or the hearings officer a any time may request of the petitioner or any party, a tatement of
additiond facts or a memorandum, the purpose of which is to darify a specific factud issue,
position, contention, or issue provided the request shdl aid the authority in effectuating the ends of
justice, or in achieving its purposes, and shdl not unduly delay the proceedings or hinder, harass, or
unreasonably prejudice any party. [Eff 7/11/81; am and comp 1/25/85; comp 7/6/90] (Auth: HRS
8891-8, 26-9) (Imp: HRS §891-8, 26-9)

816-201-56 Notice of argument. All parties shal be given written notice of the hearing of
argument a leadt fifteen days before the time of the argument. The notice shdl include:

@ The date, time, place, and nature of the argument;

2 The legd authority under which the argument isto be heard;

3 Particular sections of the statutes and rulesinvolved; and

4 A short and concise satement of issues involved, and the basic facts giving rise to

the petition. Attachment of a copy of the petition to the notice of argument satisfies
this requiremen.

The notice shdl further apprise each party of their right to retain legal counsd if so desired.
[Eff 7/11/81; am and comp 1/25/85; am and comp 7/6/90] (Auth: HRS 8891-8, 26-9) (Imp: HRS
8891-8, 91-9, 91-9.5, 26-9)

§16-201-57 REPEALED. [R 1/25/85]

§16-201-58 REPEALED. [R 1/25/85]

§16-201-59 Argument. Argument shal be heard either before the authority or a hearings
officer duly designated. All parties shdl be afforded full opportunity to present argument on al issues
involved. The argument shdl be a the time and place set forth in the notice of argument but &t that
time and place may be continued from day to day and adjourned to a later day or to a different

place without notice other than the announcement thereof at the hearing. [Eff 7/11/81; am and comp
1/25/85; comp 7/6/90] (Auth: HRS §891-8, 26-9) (Imp: HRS §891-8, 91-9, 26-9)
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816-201-60 Material issue of fact, public interest. If, a any time, it appears thet there
exists a genuine controversy of materid fact the resolution of which is necessary before any order of
declaratory relief may issue, or that the petition raises issues of public concern and interest that a
proceeding for rule relief would more fairly and effectively aid the authority in achieving its purposes
and gods and protect that public concern or interest, the authority or hearings officer may:

@ Sua sponte or on motion of any party dismiss the petition for declaratory relief and
dlow sameto be refiled as a petition for hearing or rule rdlief; or

2 Convert the proceeding to one for hearing or rule relief and proceed theresfter as if
the petition had been brought origindly for hearing or rule relief. If the proceeding is
converted to a proceeding for hearing or rule relief, the issues may be redtricted to
those materid facts in issue. [Eff 7/11/81; am and comp 1/25/85; am and comp
7/6/90] (Auth: HRS 8891-8, 26-9) (Imp: HRS 8891-8, 26-9)

§16-201-61 Proposed findings of fact and conclusions of law. (a) No party shdl file
written proposed findings of fact and conclusions of law except where ordered in the discretion of
the hearings officer or the authority, whichever has conducted the hearing.

(b) Where ordered, written proposed findings of fact and conclusions of law shdl be filed
within fifteen days after the close of the hearing, and shdl contain specific references to the record
and the legd authorities relied upon.

(¢) When the argument has been held before a hearings officer, the parties shal not, under
any circumstances, file proposed findings of fact and conclusions of law with the authority. [Eff
7/11/81; am and comp 1/25/85; am and comp 7/6/90] (Auth: HRS 8891-8, 26-9) (Imp: HRS
8891-8, 91-12, 26-9)

816-201-62 Authority’s decision. (a8) When the argument has been held before the
authority, the authority, as expeditioudy as possible after the close of the argument or submission of
al permitted or requested memoranda, whichever islater, shdl issueitsfind decison and order.

(b) When the petition has been contested, and the authority’s decison and order is adverse
to any party, the authority shall dso issue and serve upon each party to the proceeding, together
withitsfind decison and order, separate findings of fact and conclusions of law.

(©) All find decidons and orders and any findings of fact and conclusions of law issued by
the authority shal be based upon the whole record and supported by reiable, probative and
subgtantial evidence, including those facts of which the authority properly took judicid notice. [Eff
7/11/81; am and comp 1/25/85; am and comp 7/6/90] (Auth: HRS 8891-8, 26-9) (Imp: HRS
8891-8, 91-12, 26-9)
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816-201-63 Recommended decision. (&) When the argument has been held before a
hearings officer, the hearings officer, as expeditioudy as possble after the close of the argument or
submission of dl requested or permitted memoranda, whichever is later, shdl file with the authority
the hearings officer’s recommended decision and any recommended order.

(b) When the petition has been contested and the recommended decision and order is
adverse to any paty, the hearings officer shal file with the recommended decison and order
separate findings of fact and conclusons of law.

(c) The decisgon, findings of fact, conclusons of law, and any order recommended by the
hearings officer shal be based upon the whole record and supported by reliable, probative and
subgtantia evidence, including those facts of which the hearings officer properly took officid notice.

(d) The hearings officer shdl serve a copy of the recommended decison and any
recommended order, together with any findings of fact and conclusons of law upon each party by
personal service or by registered or certified mail, return receipt requested. Where notice of the
argument has been served by publication and the party so served has failed to gppear a the
argument, service of the recommended decision is complete upon its mailing to the party at the
party’s last known address. [Eff 7/11/81; am and comp 1/25/85; am and comp 7/6/90] (Auth: HRS
§891-8, 26-9) (Imp: HRS §891-8, 91-11, 26-9)

§16-201-64 Authority’s action on recommended decisions. (8) Where the petition has
been contested, any party adversdly affected by the hearings officer’ s recommended decision within
fifteen days after the receipt of a copy of the decision, may file with the authority written exceptions
to the whole or any part of the recommended decison and request review by the authority. Each
written exception shall specify the portions of the record and authorities relied upon to sustain each
point. A copy of the written exceptions shdl be served by the party so excepting upon each party to
the proceeding, and upon the hearings officer. Unless the time has been extended, no written
exceptions shdl be filed or accepted for filing after the time specified, except by leave of the
authority for good cause shown.

(b) Where the petition has been contested and written exceptions filed, any party may file
and srve upon dl other parties and the hearings officer a statement in support of the proposed
decison within fifteen days after receipt of a copy of the written exceptions.

(c) Whenever written exceptions have been timely filed and a party has requested an
opportunity to present oral argument, al parties to the proceedings shall be afforded the opportunity
to present ord argument to the authority concerning the recommended decision. The authority shdl
consder the whole record or portions of the record as may have been cited by the parties ether in
support or in oppaosition to the recommended decision. All parties shall be served with notice of the
time and place of argument & least five days prior to the time for argument. Within a reasonable
time after argument has been heard, the authority shdl issue a find decison and order, ether
affirming, modifying, or reverang, in whole or in part, the hearings officer’ s recommended decison.
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(d) Where the petition has not been contested, or if no written exceptions have been filed,
the authority, within a reasonable time after the hearings officer’ s recommended decision has been
filed, shdl issue a written find decison and order, either adopting, modifying, or reversing, in whole
or in part, the hearings officer’s recommended decison. The authority shal state with specificity in
the final decison the reasons for any modification or reversd, in whole or in part, of the hearings
officer’s recommended decision. [Eff 7/11/81; am and comp 1/25/85; am and comp 7/6/90] (Auth:
HRS §891-8, 26-9) (Imp: HRS §891-8, 91-11, 91-12, 26-9)

§16-201-65 REPEALED. [R 7/6/90]
Subchapter 4
RULE RELIEF

§16-201-66 Contents of petition for rule relief. The department or any interested
person may petition the authority for the amendment, adoption, or reped of arule. The petition for
rule relief shal set forth the text of the rule to be repealed, or the text of any proposed rule, the
adoption of which is being sought, or the text of any exiging rule, the amendment of whichisbeing
sought, together with the proposed amendment. The petition shdl further state concisaly and with
particularity the facts and circumstances giving rise to the petition, including the petitioner’s interest
and reasons for filing the petition, the necessity for the rdlief and the anticipated effect or impact of
the relief, the questions or issues raised and petitioner’ s position or contentions with respect thereto.
[Eff 7/11/81; am and comp 1/25/85; comp 7/6/90] (Auth: HRS 8891-6, 26-9) (Imp: HRS 8891-6,
26-9)

816-201-67 Disposition. (a) The authority, within the time permitted by chapter 91, HRS,
shdl ether deny the petition or initiate public rulemaking procedures in accordance with this
Subchapter and chapter 91, HRS.

(b) Without limiting the generdity of the foregoing, the authority may deny any petition
which:

@ Failsto subgtantialy conform with the requirements of section 16-201-66;

2 Disdoses inaufficient reasons judifying the inditution of public rulemaking
procedures; or

3 Concerns a matter not within the jurisdiction of the authority. [Eff 7/11/81; am and

comp 1/25/85; am and comp 7/6/90] (Auth: HRS 8891-6, 26-9) (Imp: HRS
8891-6, 26-9)
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816-201-68 Notice of determination. The authority shdl promptly notify the petitioner in
writing of its determination either to deny the petition or to initiate rulemaking procedures. If the
authority denies the petition, the authority shal date the reasons for the denid in the notice to
petitioner. [Eff 7/11/81; am and comp 1/25/85; am and comp 7/6/90] (Auth: HRS §891-6, 26-9)
(Imp: HRS §891-6, 26-9)

816-201-69 Deter mination final. Unless otherwise provided by law, the petitioner shall
have no right to move the authority for reconsderation or to seek judicid review of any
determination. [Eff 7/11/81; am and comp 1/25/85; comp 7/6/90] (Auth: HRS 8891-6, 26-9) (Imp:
HRS 8891-6, 26-9)

§16-201-70 Additional facts or supplemental memorandum. The authority may require
the petitioner or any person or the department to submit a statement of additiond facts or a
memorandum, the purpose of which is to clarify a specific factua issue, postion, or contention
which will reasonably aid the authority. [Eff 7/11/81; comp 1/25/85; comp 7/6/90] (Auth: HRS
8891-6, 26-9) (Imp: HRS §891-6, 26-9)

§16-201-71 Public hearing. Subject to sections 16-201-76 and 16-201-77, a public
hearing shdl be hdd for a petition for rule relief consdered by the authority. The hearing shall be a
the time and place set forth in the notice of public hearing but a that time and place may be
continued from day to day or adjourned to a later day or to a different place without notice other
than the announcement thereof a the hearing. The authority shal afford the department and al
interested persons an opportunity to present data, their views or arguments, oraly or in writing. [Eff
7/11/81; am and comp 1/25/85; am and comp 7/6/90] (Auth: HRS 8891-6, 26-9) (Imp: HRS
8891-3, 26-9)

816-201-72 Notice of public hearing. Notice of the public hearing shal be made in
accordance with the provisions of chapters 91 and 92, HRS. [Eff 7/11/81; am and comp 1/25/85;
am and comp 7/6/90] (Auth: HRS 891-6, 26-9) (Imp: HRS §891-3, 92-41, 26-9)

816-201-73 Procedure at public hearing. At the commencement of the public hearing the
member of the authority presiding at the public hearing shall read the notice of hearing and shdl then
briefly prescribe the procedure to be followed at the public hearing. All witnesses testifying at the
public hearing shdl date their name, address, and who, if anyone, the witness represents. Every
witness shdl be subject to questioning by members of the authority or by any other representative of
the authority. Questioning of witnesses by other persons shdl not be permitted except when the
presding member of the authority expresdy permits that questioning. [Eff 7/11/81; am and comp
1/25/85; am and comp 7/6/90] (Auth: HRS §891-6, 26-9) (Imp: HRS §891-3, 26-9)

§16-201-74 Record of public hearing. (a) A record shal be made of dl ord testimony
taken at the hearing which record may be written minutes or verbatim.
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(b) Testimony given at the public hearing may be dectronicaly recorded verbatim by the
authority at its sole discretion, either sua sponte or upon the request of any interested party. It shall
not be necessary to transcribe the eectronic recording.

(¢) The written minutes or eectronic record of the proceeding shdl conditute the officia
record of the testimony taken at the hearing, and shdl remain in the possession of the authority.

(d) All written testimony shal be received and made part of the public record. [Eff 7/11/81;
comp 1/25/85; am and comp 7/6/90] (Auth: HRS 8891-6, 26-9) (Imp: HRS 91-6, 26-9)

816-201-75 Decision. The authority shdl render its decison at the public hearing or a a
time, date, and place as is announced at the public hearing. The authority, upon the request of any
interested person, shdl issue a concise Satement of the principle reasons for and againgt its decision.
In making its decision, the authority shal consider dl written and ord submissons respecting the
proposed rule relief. Unless otherwise provided by law, the requirements of section 16-201-22 shdl
not apply to a decison rendered pursuant to this section. [Eff 7/11/81; am and comp 1/25/85; am
and comp 7/6/90] (Auth: HRS §891-6, 26-9) (Imp: HRS §891- 3, 26-9)

816-201-76 Waiver. The requirements for public hearing and for notice thereof may be
waived by the governor when the authority, as a condition to receiving federd funds, is required by
federd provisons to adopt rules and the authority is dlowed no discretion in interpreting the federd
provisions as to the rules required to be adopted. The authority shall make known to the public the
proposed adoption, amendment, or repeal d any rule pursuant to this section by publishing in a
newspaper of genera circulation in this State, at least once prior to the waiver of the governor, a
statement as to the substance of the proposed rule change. [Eff 7/11/81; am and comp 1/25/85;
comp 7/6/90] (Auth: HRS 8891-6, 26-9) (Imp: HRS 8§891-3, 26-9)

§16-201-77 Emergency rulemaking. (a) The authority may adopt emergency rules
pursuant to the requirements of sections 91-3 and 91-4, HRS.

(b) The authority’s determination that there is imminent peril and the reasons therefor shall
be stated in, and as apart of the emergency rule.

(c) The authority shal make the emergency rule known to the public by publishing the rule,
a least once, in a newspaper of generd circulation in the State, within five days from the date the
ruleis filed with the lieutenant governor. [Eff 7/11/81; am and comp 1/25/85; am and comp 7/6/90]
(Auth: HRS 8891-6, 26-9) (Imp: HRS §891-3, 91-4, 26-9)

§16-201-78 Approval. The adoption, amendment, or repea of any rule shdl be subject to

goprova of the governor as provided for in section 91-3, HRS. [Eff 7/11/81; am and comp
1/25/85; comp 7/6/90] (Auth: HRS 8891-6, 26-9) (Imp: HRS 91-3, 26-9)
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816-201-79 Filing and review. Upon gpprova of the governor, certified copies of any
rules being adopted, amended, or repealed shal be filed with the lieutenant governor and legidative
auditor as provided in sections 91-4, 91-4.1, and 91-4.2, HRS. All rules being adopted, amended,
or repeded shdl take effect as provided in section 91-4, HRS, and shdl be subject to review as
provided in section 91-4.1, HRS. [Eff 7/11/81; am and comp 1/25/85; am and comp 7/6/90]
(Auth: HRS 8891-6, 26-9) (Imp: HRS §891-4, 91-4.1, 26-9)

§16-201-80 No redtriction on authority. Nothing contained in this Subchapter shall be
congrued to prohibit or redrict the right of the authority, sua sponte, from initiating its own
rulemaking proceeding on any matter, whether disclosed in any petition or not. [Eff 7/11/81; comp
1/25/85; comp 7/6/90] (Auth: HRS 8891-6, 26-9) (Imp: HRS 8891-3, 26-9)

Subchapter 5
INFORMAL INTERPRETATIONS

816-201-85 Purpose, scope, and construction. (a) The purpose of this Subchapter is to
clarify that any board or commisson may issue informd interpretations in addition to and
supplementd to any power to grant declaratory relief provided for esewhere in this chapter. The
purpose of this Subchapter isto facilitate prompt decison making in matters where no forma ruling
is desired or needed by any person and where the interpretation can be stated without the necessity
of an evidentiary hearing and without consideration of legd arguments.

(b) This Subchapter shal be construed in a way that will dlow informd, just, speedy, and
inexpendve resolution of inquiries.

(¢) Nothing in this Subchapter shal be construed to require notice to the public pursuant to
chapter 91, HRS, nor to require forma contested case procedures. [Eff and comp 7/6/90] (Auth:
HRS §91-8) (Imp: HRS §91-8)

816-201-86 Informal proceedings within discretion of board or commission. (@)
Notwithstanding any rule by any board or commission adopting this chapter as its rules of practice
and procedure, this Subchapter shdl not require the issuance of informd interpretations.

(b) Nothing in this Subchapter shal preclude any person from seeking any other type of
relief provided for in this chapter. Nothing in this Subchepter shdl preclude any board or
commisson from declining to issue an informd interpretation in any particular Stuation or from
initiating a proceeding pursuant to Subchapters 2, 3, or 4 at any time. [Eff and comp 7/6/90] (Auth:
HRS §91-8) (Imp: HRS §91-8)

816-201-87 Review of requestsfor informal inter pretations. The board or commission

may delegate to a subcommittee of its members, a single member, or its executive secretary, the
authority to review each request for an informd interpretation to determine whether the request is
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suitable for processng under this Subchapter and, if it is, to recommend the interpretation that the
board or commission should issue. [Eff and comp 7/6/90] (Auth: HRS §91-8) (Imp: HRS §91-8)

§16-201-88 Form of requests for informal interpretations. (a) A board or commission
may condder any written communication from any person asking a question for processing under
this Subchapter; provided that the board or commission shal not proceed under this Subchapter in
response to a properly drawn petition for relief under the provisions of this chapter or where it is
clear that the petitioner expects a forma and binding response without obtaining the consent of the
petitioner to the issuance of an informal interpretation.

(b) In determining whether a particular inquiry is gppropriate for the issuance of an informd
interpretation, the following factors shal be among those considered:

@ Whether the facts set forth by the requester are sufficiently detailed and clear to
alow the board or commission to understand the requester’ s circumstance;

2 Whether the question being asked is clear; and

3 Whether there has been a conagtent higtoricd pattern of deciding Smilar inquiries
upon which the board or commission can base its response. [Eff and comp 7/6/90]
(Auth: HRS 891-8) (Imp: HRS §91-8)

816-201-89 Procedure for boards or commissions. Any matter on which aninforma
interpretation is to be rendered by a board or commission shdl be included on the agenda of the
board or commission. A copy of the agenda shdl be sent to the person requesting an informal
interpretation at the same time that notice of the meeting is sent pursuant to section 92-7, HRS. At
the meeting of the board or commission, the subcommittee or person who has reviewed the request
for an interpretation may make a presentation to the board or commisson including a
recommendation as to how the board or commission should rule. The interpretation of the board or
commission and the facts upon which the interpretation was based shdl be reflected in its minutes.
[Eff and comp 7/6/90] (Auth: HRS 891-8) (Imp: HRS §91-8)

816-201-90 Issuance of interpretation. (@) The board or commisson or executive
secretary shdl notify the requester of the informa interpretation in writing and shdl date that the
interpretation is for informationa and explanatory purposes only and is not an officid opinion or
decison, and that it therefore is not to be viewed as binding on the board, commission, or
department. [Eff and comp 7/6/90] (Auth: HRS §91-8) (Imp: HRS §91-8)

§16-201-91 No appeal. No gpped or review of an informd interpretation by any judicia

or adminigtretive tribuna or authority shal be dlowed. [Eff and comp 7/6/90] (Auth: HRS §91-8)
(Imp: HRS 891-8)
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816-201-92 Authority of staff not limited. Nothing in this Subchapter shdl be construed
to prohibit staff, including executive secretaries assigned to aboard or commission or program, from
giving advice and counsd to the public and to licensees and potentid licensees on the law and rules
relating to professons and vocations and to the adminigtrative process. Any advice and counsd in
writing shell be reported to the board or commission at its next meeting. Any advice or counsel shall
include clear notice that the advice or counsd is not officid and binding on the board, commission,
or department. [Eff and comp 7/6/90] (Auth: HRS 891-8) (Imp: HRS §91-8) Amendmentsto and
compilation of chapter 16-201 Hawaii Adminigtrative Rules, on Summary Page dated June 1, 1990,
were adopted on June 1, 1990, following public hearings held on April 3, 1990, and May 17,
1990, after public notices were given in the Honolulu Advertiser, Hawaii- Tribune Herald, West
Hawaii Today, and Maui News on March 2, 1990, and in the Garden Idand on April 16, 1990.

These rules shdl take effect ten days after filing with the Office of the Lieutenant Governor.
/9 Robert A. Alm
ROBERT A. ALM

Director of Commerce
and Consumer Affars

APPROVED AS TO FORM: Date 6/12/90
/9 Winfred K.T. Pong
Deputy Attorney Generd

APPROVED: Date 6/25/90

/9 John Wahee
JOHN WAIHEE
Governor

State of Hawali
June 26, 1990

Filed
DEPARTMENT OF COMMERCE AND CONSUMER AFFAIRS
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Amendment and Compilation of Chapter 16-201
Hawai Adminidrative Rules

June 1, 1990

SUMMARY

1. 8816-201-1, 16-201-2 and 16-201-4 are amended.
2. 8816-201-6 through 16-201-9 are amended.

3. 8816-201-10 and 16-201-11 are repeal ed.
4.8816-201-12, 16-201-14, 16-201-16 through 21; 16-201-24, and 16-201-25 are amended.
5. 8816-201-26.3 and 16-201-26.5 are added.

6. 8816-201- 28 through 16-201-32 are amended.

7. 816-201-32.5 is added.

8. 816-201-33 is reped ed.

9. 816-201-34.1 is added.

10.8816-201-39, 16-201-40, 16-201-48 through 16-201-50; 16-201-52 through 16-201-56,
and 16-201-60 through 16-201-64 are amended.

11. 816-201-65 isrepealed.

12.8816-201-67, 16-201-68, 16-201-71 through 16-201-75; 16-201-77, and 16-201-79 are
amended.

13. A new Subchapter 5 (816-201-85 through 16-201-92) is added.

14. Chapter 201 is compiled.



